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STATEMENT OF THE CASE

The appellant, J. M. Janssen, instituted this ac-

tion against the appellees to recover the sum of

$5,000 on an injunction bond executed by them in

that amount.

The bond was executed by X. E. Hall, as prin-

cipal, and by the appellees as sureties, in a suit com-

menced by said Hall and others against the appel-

lant and others in the Circuit Court of the State

of Oregon, for Wheeler County.



The appellant appeals from an order herein sus-

taining the appellees' motion to dismiss the com-

plaint on the ground that it does not state facts suf-

ficient to constitute a cause of action against them.

In the Wheeler County suit in which the injunc-

tion was issued, it ajDpears that the defendants ap-

peared by filing their answer. (Transcript of Rec-

ord, Pg. 69, et seq.) Thereafter, the parties to the

suit got together and compromised and settled their

differences and executed a stipulation embodying

the terms of the settlement, one of the provisions

of the stipulation providing for dismissal of the

suit. (Transcript of Record, Pgs. 25, et seq.) ;

thereafter, an order of dismissal was entered by the

court, pursuant to the stipulation. This order was

O. K.'d by the attorney for the defendants in that

suit, and the order recited that the plaintiffs and

defendants both appeared in court asking for an

order of dismissal.

It is appellant's contention that under the cir-

cumstances, as above detailed, he is entitled to re-

cover from the appellees certain damages which he

claims he sustained by reason of the injunction, on

the ground, as he claims, that the injunction was

issued wrongfully and without sufficient cause, con-

tending that the fact that the suit was dismissed is

conclusive evidence that the issuance of the injunc-

tion was wrongful and without sufficient cause.



On the other hand it is our contention that un-

der the circumstances, the appellees are not liable

on the ])ond in question, because the dismissal was

pursuant to a compromise and agreement of the

parties and not as a result of a trial on the merits

or by the voluntary act of the plaintiff.

ARGUMENT
The injunction bond in question was drawn in

strict conformity with Sec. 6-402 of the Oregon Code

Annotated, 1930, which reads as follows

:

"An injunction may be allowed by the court,

or judge thereof, at any time after the com-
mencement of the suit and before decree. Be-
fore allowing the same, the court or judge shall

require of the i3laintiff an undertaking, with
one or more sureties, to the effect that he will

pay all costs and disbursements that may be
decreed to the defendant, and such damages,
not exceeding an amount therein specified, as

he may sustain by reason of the injunction if

the same be wrongful or without sufficient

cause."

In determining this case this court must deter-

mine whether or not the parties to an injunction

suit may by their own agreement compromise their

difference and dismiss the suit, or take such action

against the sureties upon the injunction bond and

thereby forever debar the sureties from adjudicat-



ing the question of whether or not the injunction

was in fact issued wrongfully, or without sufficient

cause. To us, it seems too clear for argument that

at some time and some tribunal the question of

whether or not an injunction was issued wrongfully

or without sufficient cause must be heard before a

court, according to the forms of law. In signing an

injunction bond, the sureties take the gamble that

the plaintiff himself will voluntarily dismiss the

case, in which event it seems well settled that action

on the part of the plaintiff conclusively binds his

sureties, provided such action is the result of his

own independent conduct, and not contributed to by

the defendant. But where the plaintiff and defend-

ant in the injunction suit collaborating together, ar-

rive at some settlement of their differences, and

agree not to litigate the matter any farther, they

cannot, by their own conduct, create a cause of ac-

tion against the sureties on the injunction bond

where none otherwise would exist. The power to

create this cause of action does not lie within the

power of plaintiff and defendant by compromising

the suit and causing the suit to be dismissed pur-

suant to such compromise.

The general rule is that the question of whether

or not the injunction was issued wrongfully and

without sufficient cause must be determined in the

injunction suit and not elsewhere. If it were other-

wise, the merits of the suit in which the injunction

,.(iam



was issued would have to be litigated in an action

for damages on the bond. Therefore, this court has

squarely before it the question of whether or not the

parties to an injunction suit may by their voluntary

agreement, without the consent or knowledge of the

sureties, and without even consulting them, create

a liability for damages against the sureties, by com-

jiromising the case and agreeing to a dismissal, and

this, without regard to the merits or lack of merits

of the injunction.

The suit in Wheeler County was not dismissed

by the voluntary act of the plaintiffs in that suit,

but the dismissal order was entered pursuant to a

compromise settlement and stipulation between them

and the defendants in that suit, and on the applica-

tion and request of said defendants, as w^ell as of the

plaintiffs.

This is clearly shown in appellants' amended

complaint, as follows:

In paragraph 9 of the amended complaint (Tran-

script of Record, pg. 8) is the allegation that on the

same date of the order, and prior to the entry of the

order of dismissal, the stipulation in question was

executed.

Paragraph 2 of the stipulation provided for the

dismissal of that suit. (Pg. 25, Transcript of

Record).
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In the Order of Dismissal we find the follow-

ing:

*'Xow on this •2Sth day of May, 1929, this

cause came on to be heard upon an application

of the plaintiffs and defendants, both appearing
in court, asking for an order dismissing this

suit." (Pg. 23, Transcript of Eecord).

The wording of this order refutes the contention

of coimsel that the suit was not dismissed pui*suant

to the stipulation but solely as the result of the vol-

imtaiy action of the plaintiffs in that suit, for it is

stated in the order that both the plaintiffs and de-

fendants appeared in court, and that they both asked

for an order dismissing the suit.

If the dismissal had been entered solely pursu-

ant to tbe action of the plaintiffs, the plaintiffs

alone, either in pei*son or by attorney, would have

appeared in court and asked for the dismissal.

If the dismissal was not brought about piu*suant

to the stipulation, then why did the defendants ap-

pear in court and join with the plaintiffs in asking

for an order of dismissal? And, fiu-thermore. why

did defendants' attorney "0. K." the order at the

end thereof f (Transcript of Record, pg. 24\

So here we have the stipulation providing for the

dismissal of the suit, dated the same date as the

order and executed prior to the entry of the order,

followed by the appearance of the defendants in

court, and joining with the plaintiff in requesting



t;hat the suit be diainissed^ and then, as further e-vi-

rlence that the dismissal was the resxdt of a com-

promise settlement in which the defendants partici-

pated, we find that the defendants' attorney O. K.Vi

the order. We respectfully submit that the fore-

going steps taken by the parties conclusively prove

:hat they got together and agreed not to litigate the

^uit to a final determination, but agreed to settle

md compromise all of their differences and the mat-

:ers in litigation on the basis set out in the stipula-

:ion. By that action, followed by the dismissal of

:he suit, the defendants prevented the suit from, be-

ng tried on its merits, and thus prevented a judicial

iecision and determination of th.e question as to

whether the issuance of the injunction had been

wrongful or without sufficient cause. That was a

judicial question and could only be determined and

settled by a trial of the suit on its merits.

Evidently the defendants in that suit had some

loubt as to whether they would be successful in pre-

railing, had the suit been Litigated to the end, or

hey would not have been willing to have made a

compromise settlement as is set out in the stipula-

ion. If they had been absolutely sure of the sound-

less of their position they would have refused to

lave stipulated for a dismissal, nor would they or

heir attorneys have appeared in court and joiaed

he plaintiffs in asking for a dismissaL pursuant to

he stipulation, nor would they have further indi-
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cated that the dismissal was the result of a com-

promise by having their attorney O. K. the order

of dismissal; but on the controry, they would have

either forced the plaintiffs to voluntarily dismiss

the suit, or insisted on a judicial determination of

the case, which counsel now say they were sure of

winning, so that in either case they would have been

in a position, without question, to have held the

plaintiffs and the sureties on the injunction bond,

for damages for the wrongful issuance of the in-

junction.

The fact that the stipulation may not have been

filed in the records in the suit is immaterial. It

often occurs that cases are compromised and settled

by written stipulations which are not filed. The im-

portant fact is that the stipulation was executed by

the parties and that it embodied the terms of the

compromise settlement, one of which was that this

suit was to be dismissed and that the suit was dis-

missed on the same day that the stipulation was

signed, and that the defendants joined in the appli-

cation of dismissal and had their attorney O. K. the

order of dismissal.

Nor is there any merit in counsel's contention

(Brief, pg. 19) that because the plaintiffs in that

suit did not comply with the provision in the stipu-

lation requiring them to deposit their deed with the

trustees, the stipulation did not take effect, because,

as above pointed out, the order of dismissal was
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clearly the result of this stipulation and was entered

])ursuant to it at the request of both plaintiffs and

(kifendants, even though the plaintiffs may have

failed to perform some part of the agreement.

The Question as to Whether the Injunction Was

Issued ''Wrongfully or Without Sufficient

Cause/' Is One Which Could Be Determined

Only in the Injunction Suit, and Cannot Be Left

to the Determination of Any Other Court.

That question could only be determined in the

injunction suit after a trial on the merits and on

issues framed by the pleadings in the case. This

court could not determine that question without try-

ing out the issues as framed by the pleadings in that

suit. Those issues are not before this court for de-

termination.

The Circuit Court in Wheeler County had juris-

diction of a cause therein pending in which an in-

junction was sought against Janssen. As a condi-

tion precedent to the issuance of such injunction,

Hall, one of the plaintiffs in that case, was compelled

to and did file his injunction bond signed by the de-

fendants in the case at bar, and in that injunction

bond it was expressly stipulated that Hall, as princi-

pal, and the defendants Shown, McCarthy and Shoe-
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maker, as sureties, would pay such damages, not ex-

ceeding the sum of $5000, as Janssen might sustain

by reason of the injunction, if the same be wrong-

ful or without sufficient cause. As has been stated

by a number of courts of last resort, reference to

some of which is set out hereinafter, a surety upon

an injunction bond, under circumstances similar to

the case at bar, when he signs such an undertaking

as surety, signs it with the understanding that the

question of whether or not the injunction was issued

wrongfully or without sufficient cause is to be de-

termined by the court in which the injunction case

is pending, according to some of the forms known

to the law. This is an essential part of this contract

of suretyship. This was expressly held by the Su-

preme Court of Pennsylvania in Large vs. Steer,

121 Pa. 30, 33, in which it was said:

"The sureties in an injunction bond assume
certain obligations, at the same time they have
certain rights which must be respected, and, of

which they cannot be deprived without their

consent. They are entitled to have the case

against their principal tried according to the

forms of law, and a final decree or judgment en-

tered against him in court. Their liability con-

sists in satisfying any judgment their principal

may be condemned to pay. Until there is such

a final determination of the equity suit, as

shows that the injunction tvas wrongfully issued,

fsom
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I do not see how an action would lie against the

principal in the bond, much less against the

sureties."

The contention of Janssen that he and Hall might

substitute their agreement respecting the final de-

termination of the Wheeler County injunction case

for the deliberate judicial determination of that

court would place it in the hands of litigants to ruth-

lessly rob the sureties on an injunction or any other

similar bond. These sureties did not engage by their

undertaking to l)c responsible except in the event

the injunction should be issued wrongfully or with-

out sufficient cause and they were protected by the

universal rules of law applicable to similar cases to

the effect that the question of whether or not the

injunction was issued wrongfully or without suf-

ficient cause should be judicially determined by that

very court, and no other. It is imquestionably true

that a surety on an injunction bond assmnes the

hazard of his principal dismissing the case without

the consent or connivance of the defendant ; and un-

der such circumstances the courts, with much regu-

larity, hold that such a dismissal is equivalent to

a judicial determination in that case and constitutes

a breach of the bond. However, such is not the case

we have to consider. We have a case where the

parties entered into a lengthy stipulation provid-

ing for a complete settlement of their differences,

in which each party was to do certain things, and as
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a result of this stipulation the case was dismissed.

The order of dismissal recites that it is upon the

joint action of both parties, and the very order of

dismissal itself hears the written approval of Jans-

sen's attorney.

In that case the fact that the various details

agreed upon in the stipulation were not carried out

can neither prejudice nor benefit the position of the

sureties on the injunction bond. These sureties were

not parties to this stipulation. So far as the record

discloses they were wholly ignorant of its provision.

By the terms of the stipulation, Janssen was to do

certain things and Hall was to do certain things,

and, among other things, this Wheeler County case

was to be dismissed, and it was dismissed. It is now

claimed that Hall failed to keep his part of the

agreements contained in the sti^Dulation, and that,

as a result thereof, Janssen was reinstated in his

former position as to the things he was required by

the stipulation to do and had done. From the com-

plaint it is apparent that the parties have restored

themselves in status quo, except that they did not re-

instate the Wheeler County case so that these sure-

ties could have an opportunity to litigate the pro-

priety of the issuance of the injunction order. They

are undertaking to take advantage against the sure-

ties of a violation of the condition subsequent in

the agreements contained in the stipidation, which

is something Janssen cannot do. By his stipulation

.OMi
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Janssen settled all of his controversies with Hall and

])rocured the dissolution of the injunction and the

dismissal of the injunction suit. It is now claimed

that at some later date Hall failed to keep his com-

mitments contained in the stipulation, with the re-

sult that Janssen was relieved of what he had done

in that regard. They now claim that they may reap

the benefits of a lawsuit against the sureties based

upon an injunction dissolved by mutual consent and

as a result of an agreement in which was embodied

the details of a full settlement of the entire con-

troversy. It cannot be said that the dissolution of

the injunction suit under these circumstances is any

evidence that the injunction was issued wrongfully

or without sufficient cause, or creates a condition

where an action may be brought against the sureties

on the bond. To hold them to an action arising

under these conditions is to say to the sureties upon

an injunction bond that you place your fortunes in

jeopardy and at the disposal of a bargain between

the parties to the injunction suit and that these par-

ties may divest the court of its jurisdiction and duty

to determine whether or not the injunction was is-

sued wrongfully or without sufficient cause.

It is a general rule that in an action upon an in-

junction bond, the court will receive no evidence re-

specting the merits of the determination of the suit

in which the injunction was procured, or in the ab-
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sence of fraud, the circumstances under wliich an

injunction has been dissolved.

In Oelrichs et ah vs. Williams, et ah, 15 Wallace

211, 21 Law Ed. 43, 44, the Supreme Court of the

United States in this connection says:

''The appellants cannot go behind the decree

in the case in which their bonds were given. The
law and the facts of that case, as settled by the

court, are conclusive of their rights in the pro-

ceedings. They cannot be permitted to raise any
question as to either."

The Supreme Court of Montana in Fullerton vs.

Pooh 59 Pacific 431, 433, says

:

"It is a well settled principle that in an ac-

tion upon an injunction bond the defendants are

concluded by the decree upon the question

whether or not there was any right to an injunc-

tion, and they are not at liberty to reopen the

questions which were the subject matter of the

injunction suit. In such an action, matters

which go to the merits of the injunction suit are

not admissible as a defense."

The case of Si2:)e vs. HoUiday, 62 Ind. 4, fully

supports this view. In Swan vs. Timmons, 81 Ind.

243, it was held that upon the trial of an action upon

the bond, the record of a subsequent suit between

the parties wherein the injunction sought in the

first action was obtained is not admissible either

in bar of the action or in mitigation of damages.

In Bowling vs. Polach, 18 California 625, the

court refused to examine the record in the injunc-
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tioii suit (n- to inquire whether the writ was prop-

erly or improperly issued.

The only ease cited by counsel on this question

is Olds vs. Cary, 13 Ore. 362, from which, on page

40 of their brief, is quoted part of the paragraph

beginning at the middle of jiage 365. Inasmuch as

the statute and the bond created a liability against

the sureties only in case the injunction was issued

wrongfully or without sufficient cause, the court

held that the complaint should have alleged the cause

of action in this language and held that the dissolu-

tion of the injunction by the court was evidence of

it being wrongful. There is nothing in this decision

holding to the contrary of our contention. It is a

general rule of pleading that an allegation which

follows the statute is sufficient. If it had been per-

tinent, we assume the court would not only have

held that the dissolution of the injunction w^as evi-

dence that it was wrongful, but also would have held

that in harmony with many other decisions it was

the only evidence admissible on that question. In

his complaint, the plaintiff has set up pages of mat-

ter which is entirely extraneous if we are correct in

our position that the determination of the injunc-

tion suit was by the court in which it was pending

and is the only time or place where the matters there-

in involved may be determined.

The decisions which we cite herein are on prin-

ciple based upon the ordinary law of suretyship.
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When a surety enters into the statutory engagement

contained in an injunction bond, he engages with the

obligee that the plaintiff in the injunction suit will

pay the costs and disbursements and such damages

as the defendant may suffer, not exceeding a speci-

fied amount if the injunction shall be issued wrong-

fully or without sufficient cause. The surety en-

ters into this agTeement with the understanding,,

and it is a part of his contract, that the liability

of a surety is dependent upon the determination of

these questions in the injunction suit. The surety

takes the chance that the plaintiff in the injunction

suit, who is principal in the bond, may dismiss the

case and the general rule is that such action on the

part of the plaintiff acting without the consent or

connivance of the defendant would constitute a tech-

nical breach of the bond, making the surety liable

for whatever damages were sustained; but it is

equally true that the parties to the suit may not

substitute a contract of their own making for the

judgment of the court in the injunction suit and

thereby create a liability against the bondsmen. This

rule is in strict harmony with all of the rules of law

governing suretyship, and we have not found a state

whose decisions when carefully examined hold to

the contrary.

Counsel for jDlaintiff aj^parently depends to a

very great extent upon three decisions of the Su-

preme Court of Illinois. In Keith vs. Henkleman,



19

r)() N. E. 692 (Appellants' Brief, pg. 34), an injunc-

tion was issued empounding certain funds in the

hands of the sheriff and after some time had

elapsed a stii)ulation was entered into between the

parties to the injunction suit by the terms of which

the sheriff was to keep the money due on the execu-

tion until the motion for a receiver was determined.

The above case was twice before the Supreme Court

of Illinois, and for a full understanding of the facts

it is necessary to read the original opinion, which

is found in 40 N. E. 359. There were a large num-

ber of defendants in this ca se. At 40 N. E., 360, the

court said:

"While the motion to dissolve the injunction

was pending, certain of the defendants sued out

an appeal to the ai)pellate court of the First Dis-

trict from the order of the circuit court grant-

ing an injunction, which resulted in a reversal of

the order; and sul)sequently a demurrer to the

bill was sustained in the circuit court, and leave

granted to amend the bill."

The suit was brought for the dual purpose of

reforming the bond by adding a seal following the

names of the sureties and to collect damages. The

syllabus on the first appeal reads:

"Where an injunction bond recites that it is

executed under seal, but by mistake no seals are
attached, a court of equity will reform the bond,
as against sureties as well as principals by add-
ing the seals."

In 50 N. E., page 693, the court said:
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*'It is not denied that the injunction was dis-

solved prior to the filing of this bill, and it also

clearly apjDcars that the injunction was wrong-
fully issued."

From the facts as found in these two decisions

we believe it is entirely clear that neither of them

are authority against the contentions insisted upon

by the defendants in this case. The fact that the in-

junction was wrongfully granted was finally deter-

mined in the very case in which it was issued and

the right of action upon the bond was not dependent

upon an order of court dismissing the case upon stip-

ulation without reference to the merits of the in-

junction but was predicated solely upon the finding

of the court that the injunction was improperly

issued.

Referring to the case of Brackehusli vs. Dorsett,

27 N. E. 934, also relied upon by plaintiff (Appel-

lants' Brief, pg. 35) : If we do not misunderstand

the language of the court, this decision is not only

not authority for plaintiff's contention, but is au-

thority for the contention of the defendants. The

syllabus of this case reads as follows:

''An order, entered by consent, modifying an
injunction so as to make it less comprehensive
than before, does not release the surety on the

injunction bond from liability upon the disso-

lution of the injunction as modified since the

modification does not increase his liability."
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After discussing the scope of the order entered

upon stipulation for the modification of the injunc-

tion the court said:

*'.By the order pursuant to the stipulation he
is only thus prevented when it is not 'to carry

out any contracts now in existence for the manu-
facturing and laying of conduits, and to close

any negotiations now pending for the purpose
of issuing licenses to parties in cities for. the

right to use said conduit under said patents, and
to receive moneys and stock on said contracts/

As to a part of the sul^ject of liability the sure-

ties are thereafter released, because it is taken
out of the injunction, and as to the residue they

remain liable precisely as they were before."

In the later case of Cassem vs. Ernst, 84 111. Aj^p.,

70, 76, affirmed 183 111. 137, the Supreme Court of

Illinois has definitely taken the position that a cause

of action upon an injunction bond may not be predi-

cated upon a dissolution of the injunction and dis-

missal of the case based upon a stipulation settling

the controversy between the parties and reserving a

right of action against the sureties on the injunction

bond. In this connection the court of appeals dis-

tinguishes the cases relied upon by the plaintiff and

says : (76)

"The case of Boynton vs. Phelps, 52 111.

210, BmcK-ehiish vs. Dorsett, 138 111. 137, and
Keith vs. Henldeman, 173 111., 137, shows that
m Illinois a surety on an injunction bond may
be liable under certain cireiunstance, though the
injunction was dissolved by stipulation between
comi3lainant and defendant. But that rule has
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never been extended to a case where the defend-
ant recognized the validity of the claims of com-
plainant to the extent of paying complainant a
substantial sum of money to induce her to aban-
don them and dismiss the bill."

Again the court in this connection said:

'^Moreover there was evidence tending to

show an exj^ress agreement between complain-
ant and defendant to make the settlement take
such a form that while Cassem, the defendant,
should pay comi)lainant a considerable sum of

money, the surety should still be left liable on
the bond. Even if complainant and defendant
supposed they had a right to make such a con-

tract, still in effect it would operate as a fraud
upon the surety and ought not to be permitted
to establish a cause of action against him.
Boynton vs. Rohh, 22 111. 525."

The following language of this decision, it would

seem to us, is complete authority for the sustaining

the motion of the defendants herein

:

''Nevertheless, we are of the opinion that the

facts averred in the special plea, as first above
stated, constitute a good defense to the surety;

and not only were they admitted by the silence

of the replication, but they were also proved.

The obligation of the surety was to pay the dam-
ages resulting to Cassem 'by reason of the issu-

ing of said injunction, in case the same shall be

dissolved. ' We are of opinion this means a dis-

solution by order of court, either in a final de-

cree or upon a motion to dissolve, or upon com-
plainant 's failure to prosecute her suit ; but not

a dissolution by agreement of complainant and
defendant upon a settlement of all or a part of

their controversies involved in the suit. Here
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Mrs. Ernst agreed to dismiss at her cost her bill

of complaint by which she had set up these

charges of fraud against Cassem, and had sought
cancellation of these conveyances, and agreed to

surrender to (Jassem possession of 185 Iowa
Avenue, and lu^r furnace therein, and he agreed
to pay her $400.00 in cash. Mrs. Ernst and Cas-
sem carried out these agreements. It would be
most unjust that the surety should thereafter

be held liable upon the injunction bond. It was
no part of his contract that the parties to the
suit might make a settlement and leave him
liable. By the settlement the parties made it

impossible for the surety to show whether or not
the injunction was in fact rightfully sued out.

Mrs. Ernst did not fail to prosecute her suit,

and the court did not dissolve the injunction by
any action of its own, or upon any judicial de-

termination that it was wrongfully sued out or
ought to be dissolved. It is indeed said in Cnm-
mings vs. Mugge, 44 111. 186, that the dissolution

of the injunction and dismissal of the bill is con-
clusive that the injunction was wrongfully sued
out, but in that case the court dissolved the in-

junction upon a hearing of a motion to dissolve.

That language was used in a case where there
had been a judicial determination that the in-

junction was wrongfully sued out. Here the
injunction was merely dissolved pursuant to the
later contract of complainant and defendant,
the consideration of which was the payment of
a large su mof money by the defendant to com-
plainant ; and in our judgment this was not such
a dissolution as was contemplated by the terms
of the bond. C, H. V. S T. Fij. Co., 54 Ohio St.,

98, and 32 L. R. A. 329, is not fully in point, as
the bond there sued upon expressly provided the
obligers should be liable only if it should be
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finally decided that tlie said injunction ought
not to have been granted. Yet some of the j^rin-

ciples there laid down seem to us applicable
here. It is there said:

''Any agreement between the parties, subse-

quent to the alloivance of the injunction, by
tvhich the action is dismissed and the injunction

dissolved, is not sufficient in an action upon the

bond, tvhere there has been no judicial determ-
ination that the injunction would not have been
allowed; and consequently an award made by
arbitrators selected by the parties and in no tvwy

subject to the control of the court, can not have
the effect, for it only binds the parties as an
agreement, not as a judgment rendered by the

court in the exercise of its jurisdiction upon the

case made by the parties and submitted to it."

See also the cases cited, of which the court fur-

ther said:

''In all the cases tvith which tve are familiar,

or that have been cited in argument, the courts

have required, as a necessary predicate in an
action on the bond, a judicial detelimination of

the merits of the case in favor of the defendant
in the action in which the bond ivas given, either

in a trial on the merits, or on a motion to dis-

solve the injunction, except those where the

plaintiff dismisses his action without the con-

sent of the defendant."

In the case of Large vs. Steer, 12 Pa. 30, 33, the

Supreme Court of Pennsylvania, after citing Hil-

lard on Injunctions 84, Bank of Monroe vs. Gifford,

35 Iowa, 646, Perry vs. Holberg, 53 Miss., 567, Gra/y

vs. Krers, 31 Mo., 159, Bemis vs. Garnett, 8 Neb. 236,

as authority for the rule that sureties on an injunc-
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tioii l)()Ti(l are entitled to have the case against their

principal tried according to the forms of law and a

final decree or judgment entered against him in

court, said:

"As a general rule the dismissal of a bill by
agreement of the parties is not equivalent of a
decision on the merits, West Shore R. Co. vs.

Amerod, 29 I Tun, 274, Palmer vs. Foley, 71 N.
Y., 106, Towle vs. Lincoln, 59 Iowa, 42, Young
vs. Ccmiphell, 61 How. Practice 40. That this

must be the rule as regards sureties on an in-

junction bond can hardly be doubted. AVere it

otherwise their liability could be fixed by the
agreement of the parties, without their assent,

or even their knowledge, instead of hy the judg-
ment or decree of the (^ourt as contemplated and
tacitly understood when they signed the bond."

In the case of Bemis vs. Garnett, 8 Neb. 236,

cited above by the Supreme Court of Pennsylvania,

we quote the following from the syllabus:

"The ground of the injunction cannot be in-

quired into in a suit ui)on the injunction bond.
The court in which the injunction suit is tried

must determine whether the injunction was
properly or improperly issued, and after such
disposition of the case, and not before, does an
action on the bond lie."

The Court (237) said:

"For the purpose of fixing the liability of
the parties to the bond the court below alone has
a right to look into the merits of the suit in
which it was given, and until it does so and
renders final judgment thereon, or until the
case if finally determined in some manner
known to law, no action can be maintained on
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the bond." Citing Dowling vs. Polack, 18 Calif.

626.

The above Nebraska case is cited in Brotvn vs.

Edwards et al., 44 Neb., 365, where it is said:

*'* * * No action at law can be maintained
upon the injunction bond until the final deter-

mination of the case in which the injunction is

issued," citing High on Injunctions, section

1649, Gray vs. Vehrs, 33 Maryland, 159, Perry
vs. Hol'berg, 53 Miss. 567, Murphy Official

Bonds, page 393, sections 391, 392."

In Palmer vs. Foley, 71 New York, 106, 112, the

Court of Appeals in passing upon the right of ac-

tion upon an injunction bond in a case where the

injunction case had been dismissed by stipulation

said:
'

' It might be—it probably was so—that both
parties, seeing that a judgment in the action

finally deciding what were the rights of the de-

fendant at the conmiencement of the action, in

the office of deputy chamberlain, would be of

no practical effect upon that office, and would
not make or unmake an incumbent of it, were
both willing that an unavailing litigation should

end. The plaintiff no longer desired to have a

judgment that he was entitled to have his tem-
porary injunction made permanent. The de-

fendant was so willing that the action should be

discontinued before such a judgment, or any
judgment was had, that he gave consent with no

saving of his rights hy virtue of the undertak-
ing. This we cannot fail to see, is far removed
from a final decision by the court that the plains

tiff was not entitled to the order. It is quite

different, too, from a voluntary discontinuance
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or dismissal of complaint by the X)laintiff of his

own motion, in consequence or in view of an ad-

verse interlocutory decision of the court."

"We are of the opinion that the facts of this

case do not call upon us to hold that the discon-

tinuance of this action was an adjudication hy

the court or equivalent to one, that the plaintiff

was not in the first instance, entitled to an in-

junction order, and that the sureties upon the

undertaking have become liable to the de-

fendant."

Every text in which we have found the question

treated has uniformly held that the liability against

a surety on an injunction bond may not be predicat-

ed upon a dissolution of the injunction or dismissal

of the injunction suit based upon a stipulation of

the parties, and this without regard to the form of

the bond. We submit the following from 1 Beech

on Injunction, page 196, section 180:

''Also the entry of an ex parte order by
plaintiff discontinuing the action without de-

fendant's consent or loajTiient of costs by plain-

tiff is equivalent to a determination that plain-

tiff was not entitled to the injunction granted
therein. But a discontinuance of an action upon
the agreement of the parties where the plaintiff

does, or does not, pay the defendant's costs does
not operate as a final decision that the plaintiff

was not entitled to the injunction order when
it was granted."

"And before there can be a recovery of dam-
ages on the bond it must be determined by the

judgment, or something equivalent thereto, that

plaintiff was not entitled to the injunction; it

is not sufficient that this appears by the facts
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developed on the trial, but it must become a part
of the court's decision."

Liability against the sureties on an injunction

bond cannot be created by the dissolution of the

injunction and the dismissal of the injunction case

pursuant to a settlement stipulated and agreed to

between the parties to the injunction case.

In 14 R. C. L., section 175, page 475, it is said:

"And, though it is a rule that the voluntary
dismissal by the plaintiff of an action in which
he has obtained a temporary injunction or re-

straining order is such a breach of the injunc-

tion bond as gives the defendant a right of ac-

tion thereon, it does not apply to a dismissal hy
ayriicable and voluntary agreement of the par-
ties, as the principle that a voluntary dismissal

is confession that there was no right to the in-

junction is not applicahle in the latter case.

Such a requiirement is said to he based on just

and sound principles of laiv. The givers of the

bond only agree that it shall become liable for
damages in the event the person suing out the

injunction shall wrongfully do so. Until there

has been a final determination of the suit in

ivhich the bond is given, it cannot be definiately

ascertained as to whether or not there is, or will

be, any liability on the bond.''

High on Injunctions, Fourth Edition, Volume 2,

page 1598, section 1648 A :

"But where the voluntary dissolution of an
injunction by the plaintiff is with the consent

of the defendant, he waives his rights under the

bond and cannot afterward maintain an action
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u|)oii the bond upon the ground that the injunc-

tion was wrongfully granted."

Counsel has cited with apparent satisfaction and

quoted at considerable length from the case of Mul-

vane vs. Tulloch, 184 U. S. 497, 46 Law Ed., 657.

We have examined this decision with much interest

and care and are unable to discover wherein it con-

tains anything contrary to the contentions of the

defendants in the case at bar. For an understanding

of this or any other decision it is important, of

course, to have in mind the facts as delineated. The

origin of this litigation was an injunction suit

brought in a Circuit Court of the United States.

The bond which was given in that litigation was,

of course, enforcible according to the laws and rules

of the courts of the United States. The litigation

on the bond originated in the State courts of Kansas

and because of the fact that the bond itself was

given in litigation pending in a Federal Court, the

Supreme Court of the United States held that a

federal question was involved, and, therefore, the

judgment of the Supreme Court of Kansas was sub-

ject to review in the Federal Courts.

The original suit brought in the Circuit Court

of the United States for the District of Kansas was

brought for the specific performance of a contract

for the purchase and sale of certain corporate stock.

Injunctive relief was asked against a number of de-

fendants in order to maintain the status of the prop-
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erty in question pending the final determination of

the case. On February 13, 1890, the court ordered

the issuance of a temporary injunction upon the giv-

ing of an approved bond. Two days later it was

ordered that in lieu of a bond, the complainants

might deposit $75,000.00 in cash with the clerk of

the court.

Setting out the facts, the court said:

"Said deposit shall stand for a bond for all

damages from the commencement of this suit

until the further order of the court."
"On April 4th, 1890, upon a hearing, the

court sustained a motion which had been filed

on behalf of Coffin & Stanton to dissolve the

temporary injunction. The dissolution was
predicated upon the ruling that an indispens-

able party had not been made a defendant and
could not be made without ousting the jurisdic-

tion of the court, because such party defendant
and plaintiffs were citizens of the same state."

"Thereafter, on June 3, 1890, by leave of

court, a formal bond was substituted for the

cash deposit which had been made under the or-

der of the court previously stated. A. J. Tul-

lock and W. M. D. Lee were the sureties. The
bond recited the order for an injunction, the

subsequent permission to deposit cash in lieu of

a bond, the making of such cash deposit, the

withdrawal of the deposit with the sanction of

the court on the condition that a bond be exe-

cuted. The fact that the injunction had 'been

in the meanwhile dissolved hy the court ivas also

recited."
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The form of the ])orKl appears on the bottom

margin of pages 658, 659, Volume 46, Law Ed. Fur-

ther setting out the facts, the Court says:

"In October, 1890, ])ursuant to a stipulation

made between complainants and certain of the

defendants^ filed in the cause, the bill was dis-

missed as to all the defendants except Mulvane,
and so much of the ])ill as sought a sj^ecific per-

formance of the alleged contract between com-
plainants and Mulvane was withdrawn. By the

stipuhition the defendants who were dismissed
from the cause expressly waived all rights of

action upon the injunction bond or otherwise,

by reason of the allowance of the temporary
injunction.'^

From the statement of the facts in this case, it

is obvious that the damages which were collectible

were sustained by Mulvane before the bond was

given as the temporary restraining order had al-

ready been dissolved, and the consideration for the

giving of the bond was the permission of the court

to withdraw the $75,000 cash then in the hands of

the clerk. Here was a case where the impropriety

of the issuance of the injunction order was judicial-

Iji determined hy the court prior to the giving of the

hond. With the facts in this case clearly in mind,

we are totally at a loss to understand how any lan-

guage of the Supreme Court could be authority in

a case where the court in which the injunction was

granted had never had an opportunity to pass upon

the question of whether or not the temporary in-

junction was granted properly or improperly. That
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we are correct in our statement of the facts is fur-

ther evidenced by the decision of this case by the

Supreme Court of Kansas, TuUock vs. Mulvane,

60 Pac. 749, 752, wherein it is said:

"First, a party cannot wrongfully sue out

an injunction against his adversary, and escape
liability for the damages which consequently
follow, by voluntarily dismissing his action in

anticipation of an adverse decision. In such

case the order of dismissal made upon the com-
plainant 's application is an adjudication that

the injunction ought not to have been granted.

This point is expressly decided in Mitchell vs.

Sullivan, supra, but an equally conclusive reply

to the plaintiff in error in this respect is that

in the case of Wescott vs. Mulvane it was finally

decided that the injunction ought not to have
been granted. Before the complainants volun-

tarily dismissed their bill for injunction, a hear-

ing was had as to the rightfulness of granting it

in the first instance. Upon that hearing an or-

der dissolving the injunction was made. While
in chancery practice the rightfulness of all in-

terlocutory orders come up for review again

upon final hearing, yet, unless reversed, or oth-

erwise changed upon the final hearing, they be-

come final decisions, either as of the time when
made or as of the time of review."

This case was twice before the Supreme Court

of Kansas. At 50 Pacific, 897, is the first report

and contains a full statement of the facts out of

which the litigation arose which ultimately landed

in the Supreme Court of the United States. The

stipulation referred to is set out as the 12th Find-

ing of Fact, at page 899. The stipulation was be-

ji
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tween tlie plaintiff and the defendants Coffin &

Stanton and Topeka Water-Supply Company and

fopeka Water Company. The defendant Mulvane

^as not a party to the stipulation. The stipulation

s as follows:

"It is hereby stipulated in the above-entitled

cause, between the complainants and defendants
Coffin & Stanton, and the Topeka Water-Sup-
ply Ccmipany, and the Tojx'ka Water Company,
as follows: First, the complainants herein dis-

miss their bill as to the above-named defendants
Coffin & Stanton, the Topeka Water-Supply
Company, the To]3eka Water Company, and dis-

charge the said defendants and each of them
from all liability to complainants by reason of

any of the matters alleged or prayed for in the

bill of complaint in this cause. Second, com-
plainants hereby withdraw so much of their bill

as seeks a specific performance of the alleged

contract between complainants and Joab Mul-
vane, described in said bill of complaint. Third,
in consideration of the above, the defendants
Coffin & Stanton, the Toi)eka Water-Supply
Company and the Topeka Water Company, and
each of them, hereby waive, release, and relin-

quish any and all rights of action that they or
any of them may have, if any, against the plain-

tiffs on the injunction bond given herein, or
otherwise, by reason of the complainants having
sued out a temporary injunction in this cause.

Fourth, Nothing contained in this stipulation

shall enlarge or lessen or in any manner affect

the rights or remedies of complainants against

Joab Mulvane in this suit or in any action, ex-

cept as contained in paragraph 2 hereof; nor
shall an}H:hing contained herein enlarge or lessen

or in any manner affect the rights or remedies
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of Joab Mulvane against complainants in this

or any other action. Rossington, Smith & Dal-
las, Solicitors for Complainants. Coffin & Stan-
ton, by Silas B. Jones, Their Solicitor. A. L.
Williams, J. D. McFarland, Solicitors for the
TojDeka Water-Supply Company, and the To-
peka Water Company, Defendants. 'Indorsed:'
No. 6,448. Stipulation filed October 7th, 1890,

Geo. F. Sharitt, Clerk."

Therefore, the Supreme Court of the United

States had before it this situation: An equity suit

was brought in the Circuit Court for the Kansas

District in which a temporary restraining order was

issued without a bond, but in lieu thereof a deposit

of $75,000.00 was made. The defendants moved to

dissolve this temporary injunction and this motion

was allowed. Thereafter the injunction bond in

question was filed; thereafter a stipulation was en-

tered into between the jilaintiff and certain of the

defendants whereby the case was dismissed as to

all of the defendants except Mulvane, who was not

a party to the stipulation. The case tvas tried out

and Mulvane prevailed and hrought the action upon

the injunction bond. His damages were accrued he-

fore the hond tvas given. The consideration for giv-

ing the bond was the privilege of u^itlvdrawing the

deposit. We have tried diligently to find something

in the facts of this case which are parallel with the

facts of the case at bar and must confess a total

disability to discover anything similar. We, there-

fore, respectfully submit that the case so much re-
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lied upon ])y the plaintiff can be of no assistance in

deciding tlie case at bar. When the Supreme Court

of the United States speaks of a stipulation, it nec-

(jssarily speaks of the stipulation involved in that

very case, not of some stipulation in some other

case. The stipulation of the parties who signed it

expressly reserved all of the rights of the complain-

ant against Mulvane and all the rights of Mulvane

against the complainant in that or any other action.

How anyone could imagine that this Tullock-Mul-

vane case could be of any assistance in the deter-

mination of the case at bar is beyond our compre-

hension.

St. Joseph Power Co. vs. Graliam, 165 Ind. 16,

74 N. E. 498:

''When, however, the dismissal of the action
is by an amicable and voluntary agreement of

the parties, the same is not a confession by the
plaintiff that he had no right to the injunction
granted, and does not operate as a judgment to

that effect. 1 Beach on Injunctions *****
When a plaintiff obtains an injunction by giv-

ing a bond to answer for such damages as may
be caused the defendant by its allowance and
afterward voluntarily and without the consent
of the defendant dismisses his action, there is

much reason for holding that he should be
estopped to say, in an action on the bond for
the recovery of damages that it has not been de-
cided that the injunction ought not to have been
granted. For in such case he by his own act

has prevented the defendant from having such
a decision. And such is the substance of the
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holding in the various cases cited by counsel for
the defendant in error. But none are cited, and
we have found none, that the same rule applies
where the dismissal is with the consent of the
defendant. And there is not the same reason
for holding that it should. In such case the de-

fendant has an ojoportunity to insist that, before
the dismissal is had, the couii: determine whether
the injunction ought to have been granted, so

that an action may be prosecuted on the bond,
if such is his purpose. If he fail to do this, and
consents to the dismissal of the action, his con-

duct is consistent with the inference that he in-

tends to waive any right he may have on the

bond. It may be, and no doubt frequently hap-
pens, that in such case the defendant is content

to be left with a recognition of his right by the

plaintiff to the subject of dispute, without fur-

ther litigation, and consents to the dismissal for

such reason. But whether such be his intention

or not, in such case he cannot, for want of a
predicate, maintain an action on the bond. For
it has not been determined that the nijunction

was wrongfully granted, and the defendant is

not estopped from insisting on the fact. * * *

In all the cases with which we are familiar or

that have been cited in argument, the courts

have required, as a necessary predicate, in an
action on the bond, a judicial determination of

the merits of the case in favor of the defendant
in the action in which the bond was given, either

in a trial on the merits or on a motion to dis-

solve the injunction, except those where the

plaintiff dismisses his action without the con-

sent of the defendant. In the excepted cases,

for reasons just given, he is estopped from in-

sisting on the terms of the bond, and in none

others."
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We wish to call the court's attention to the fact

tliat in some of the cases cited by counsel in sup-

])()rt of their position, the facts were different from

those in the instant case ; in some cases, the plaintiff

voluntarily dismissed ; in some, a trial on the merits

had been had, which resulted adversely to the plain-

tiff, and in one case, Becker vs. Slander, 17 Fed.

(2nd) 772 (Pg. 49 of Brief), in his motion to dis-

miss, the plaintiff confessed that he had no right

to the relief sought. For these reasons the court

l^roperly held that the sureties were liable on the

injunction bonds.

The Plaintiffs in the Wheeler County Suit Were
Not Precluded From Filing That Suit hy the

Fact That Another Proceeding Was Pending

Between Two of Those Plaintiffs (X. E. Hall

and Lizzie Hall) and the Janssens in Yakima
County, Washington.

Counsel contend (Brief, pg. 53) that under the

provisions of sections 1-605 and 1-608 of the Oregon

Code, X. E. Hall and Lizzie Hall, two of the plain-

tiffs in the suit filed in Wheeler County, Oregon,

could not lawfully commence that suit because there

was then an action pending between them and the

Janssens in Yakima County, Washington, involving

the same transaction.



38

The Supreme Court of Oregon lias held that the

defense of another action pending applies only

where both actions are pending in the same state.

In discussing this principle, the Court in Beneke

vs. Tucker, 90 Or. 234-235, said:

"The rule that a subsequent action will be
abated by the pendency of a prior action be-

tween the same parties for the same cause is

generally confined to those cases where both ac-

tions are pending in courts of the same state.

In the application of the doctrine of 'another
action pending' each state is regarded as foreign

to every other state, and hence the pendency of

an action in personam in one state cannot, as a

rule, be made to abate an action subsequently
commenced in another state between the same
parties for the same cause, even though com-
plete jurisdiction has been acquired by the court

where the first action is pending (McNamara vs.

McAllister, 150 Iowa, 243 (130 N. W. 26, Ann.
Cas. 1912D, 463, 34 L. R. A. (N. S.) 436; Doug-
lass vs. Phenix Ins. Co., 138 N. Y. 209 (33 N. E.

938, 34 Am. St. Rep. 448, 20 L. R. A. 118)

;

Sloan vs. McDowell, 75 N. C. 29 ; HUl vs. Hill,

51 S. C. 134 (28 S. E. 309) ; L. C. J. 84) ; and
this rule is not affected by codes which contain

provisions like sections 68 and 71, L. O. L., but

such code provisions are construed to apply only

to suits and actions pending in the same state;

Hill vs. Hill, 51 S. C. 134 (28 S. E. 309) ; Sloan

vs. McDowell, 75 N. C. 29 ; Schmidt vs. Posner,

130 Iowa 347 (106 N. W. 760).

While the pendency of a prior action in an-

other state does not entitle a party as a matter

of right to an abatement of the second action,

the court may in its discretion postpone the sec-
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orid action until after a decision of the first

action: Schmidt vs. Posner, 130 Iowa, 347 (106
N. W, 760) ; Douglass vs. Phenix Ins. Co., 138

N. Y. 209 (33 N. E. 938, 34 Am. St. Rep. 448, 20

L. R. A. 118) ; mil vs. Hill, 51 S. C. 134 (28 S.

E. 309); 1 C. J. 85."

To the same effect are:

West vs. McConnell, 25 Am. Dec. (La.) 192.

Cases cited in note to Wilson vs. Milliken, 82 Am.

St. Rep., Pgs. 587-588.

It will be noted that under paragrai^h 3 of Sec.

1-605 of the Oregon Code, the defense of another

action pending must be based on '*an action pending

between the same parties for the same cause.'^

This was not the situation in the instant case, be-

cause in the Yakima County case, X. E. Hall and

Lizzie Hall were the plaintiffs and the Janssens

were the defendants (Transcript of Record, Pg. 33),

while in the Wheeler County case there were addi-

tional plaintiffs and additional defendants. That

being the case, the defense of another action pend-

ing was not available to any of the defendants in

the Wheeler County case.

In the footnote on page 808 of 44 A. L. R. we

find the following

:

"It was held in Fo.rall vs. Search (1917),
162 N. Y. Supp. 588, that under a statutory pro-
vision authorizing a demurrer to a complaint
upon the ground of the pendency of another ac-

tion between the same parties for the same cause
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of action, a demurrer to the complaint in an ac-

tion against several defendants, upon the ground
of the pendency of a former action, properly
overruled, where the prior action does not ap-
pear to be between the same parties, but only be-

tween some of the same parties."

See also to the same effect

:

Brown vs. Lo Grasso, 203 App. Div. 50, 196
N. Y. Supp. 349.

Match Sales Co. vs. Everhard, 211 N. Y. Supp.
858.

Kentor vs. Whittaker, 147 S. W. (Tex.) 606.

Geerij vs. Webster, 11 Hun (N. Y.) 428.

Then, too, the causes and the relief sought were

not the same because the plaintiffs X. E. Hall and

Lizzie Hall asked for relief against some of the ad-

ditional defendants, to-wit, Mellar and Follette, the

relief sought being the cancellation of their four

certain notes and a mortgage given by them to said

Mellar and Follette (Transcript of Record, Pgs. 62,

66-67) ; and the additional plaintiffs, D. D. Hall and

Mary Hall, sought to cancel their $3,000 note and

mortgage given by them to Janssen (Transcript of

Record, Pgs. 61, 64-67).

It is clear that all of the relief which all of the

plaintiffs sought against all of the defendants in the

Wheeler County case, could not have been obtained

in the Yakima County case, because neither the par-

ties nor the causes were the same.
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It was held in Bent vs. Maxwell Land G. dt li.

Co., 3 N. M. 227, 3 P. 721, that a demurrer upon

the ground of the pendency of another action be-

tween the plaintiff, and some of the defendants, was

not well founded, for the reason that all the parties

necessary to secure the relief prayed for in the sec-

ond bill were not parties to the prior suit. See also

Gccru vs. Webster, 11 Hun. (N. Y.) 428.

In Crane vs. Larsen, 15 Or., Pg. 350, both suits

were pending in Oregon and the defendant's defense

to the second suit was the pendency of a former suit,

and he asked for the dismissal of the second suit.

The Court held (page 350) that the lower court

erred in allowing both cases to proceed independent-

ly of each other, but that the proper practice in such

cases was for the court to either stay the proceed-

ings in the second suit, until the prior one had been

determined, or to have consolidated the two and had

the controversy closed out in one litigation.

In the instant case, it would not have been pos-

sible for the two cases to have been consolidated,

because they were pending in courts of different

states, but it certainly would have been within the

discretion of the AVheeler County Court t ohave

stayed the proceedings there (provided the plaintiff

had not theretofore dismissed the Yakima County

case), until the Yakima County case had been de-

termined.
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In Beneke vs. Trucker, 90 Or. 235, the Supreme

Court of Oregon said;

'

' While the pendency of a prior action in an-
other state does not entitle a party as a matter
of right to an abatement of the second action,

the court may in its discretion postpone the sec-

ond action until after a decision of the first ac-

tion: Schmidt vs. Posner, 130 Iowa, 347 (106
N. W. 760) ; Douglass vs. Phenix Ins. Co., 138
N. Y. 209 (see N. E. 938, 34 Am. St. Rep. 448,

20 L. E. A. 118) ; HiU vs. Hill, 51 S. C. 134 (28
S. R. 309); 1 C. J."

From the foregoing decisions it is clear that the

fact that another suit or action is pending does not

of itself void and nulify the subsequent case, but

merely stays and holds it in abeyance, and it may
proceed to trial, provided the prior case is either

voluntarily dismissed by the plaintiff, or if, after

trial, the outcome is such as not to preclude the

plaintiff from proceeding with the subsequent trial.

CONCLUSION
The mere allegation in appellant's amended com-

plaint that the suit was voluntarily dismissed by

the plaintiffs therein, does not conclusively estab-

lish that as a fact, for the purpose of the motion

to dismiss the amended complaint, as is claimed by

appellant, in view of the fact that the stipulation

and the Order of Dismissal both show clearly that

the dismissal of the suit was brought about by the
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joint action and agreement of the parties to the suit.

The Amended Complaint must be considered in its

entirety in determining this question, because the

stipulation and the order are just as much a part

of 'Hhe face of the complaint" as appellant's said

allegation, which in fact is really a mere conclusion

of law at the most.

The fact that the suit was dismissed pursuant to

a compromise agreement is not conclusive proof that

the plaintiff was in the wrong and that an injunc-

tion issued in the suit was issued wrongfully or with-

out sufficient cause, because it is a fact well known

to the bench and bar that frequently suits and ac-

tions are compromised and settled without a trial,

notwithstanding the fact that there is no question

but what the plaintiff would prevail if the case were

tried. This is because the plaintiff, in such in-

stances, may need the money or property sued for

inmiediately, and chooses to accept a lesser amount,

if he can obtain it at once, than to be subjected to

expense and delay in getting all to which he is right-

fully entitled; or there may be other considerations

which move him to accept a compromise, such as

doubt as to the solvency of the defendant, or the

likelihood that an appeal would be taken, which

would involve additional expense and delay.

Compromises have always been favored by the

courts, but if counsels' theory of the law is correct,

the plaintiffs in the instances above mentioned,
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could not safely compromise their suits where an

injunction had been issued, without laying them-

selves and the sureties on the injunction bonds liable

for an action for damages.

If such were the law, such suits could never be

compromised and settled out of court, without

jeopardizing the sureties, but would have to be liti-

gated to a final determination. Such a situation

would promote rather than diminish and discourage

litigation.

Respectfully submitted,

Jay Bowerman,

F. M. DeNeffe,

Attorneys for Appellees.


